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“No person shall use or have in his possession— . . . (b) any dangerous dependence-producing substance
or any undesirable dependence-producing substance, unless (i) he is a patient who has acquired or
bought any such substance— (aa) from a medical practitioner, dentist or practitioner acting in his
professional capacity and in accordance with the requirements of the Medicines Act or any regulation
made thereunder; or (bb) from a pharmacist in terms of an oral instruction or a prescription in writing of
such medical practitioner, dentist or practitioner, and uses that substance for medicinal purposes under
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the care or treatment of the said medical practitioner, dentist or practitioner; (ii) he has acquired or
bought any such substance for medicinal purposes— (aa) from a medical practitioner...

Section 5(b) reads: “No person shall deal in... (b) any dangerous dependence-producing substance or any
undesirable dependence producing substance, unless— (i) he has acquired or bought any such
substance for medicinal purposes— (aa) from a medical practitioner, veterinarian, dentist or practitioner
acting in his professional capacity and in accordance with the requirements of the Medicines Act or any
regulation made thereunder; (bb) from a pharmacist in terms of an oral instruction or a prescription in
writing of such medical practitioner, veterinarian, dentist or practitioner...

SCHEDULE 2...PART lll Undesirable Dependence-Producing Substances 1. The following substances or
plants, namely— Amphetamine... Cannibis (dagga), the whole plant or any portion thereof, except
dronabinol [{-)-transdelta-9 tetrahydrocannabinol].”
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“No person shall— (i) acquire, use, possess, manufacture or supply any Schedule 7 or Schedule 8
substance, or manufacture any specified Schedule 5 or Schedule 6 substance unless he or she has been
issued with a permit by the Director-General for such acquisition, use, possession, manufacture, or

supply...”
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“14. Privacy — Everyone has the right to privacy which includes the right not to have— (a) their person or
home searched; (b) their property searched; (c) their possessions seized; or (d) the privacy of their
communications infringed.”
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“In Bernstein this Court undertook an extensive discussion of the right to privacy. Ackermann J said:
“Use of this term [namely, the right to privacy] has not been unproblematic, since in terms of a
resolution of the Consultative Assembly of the Council of Europe this right has been defined as follows:
‘The right to privacy consists essentially in the right to live one’s own life with a minimum of
interference. It concerns private, family and home life, physical and moral integrity, honour and
reputation, avoidance of being placed in a false light, non-revelation of irrelevant and embarrassing
facts, unauthorised publication of private photographs, protection from disclosure of information given
or received by the individual confidentially

A very high level of protection is given to the individual’s intimate personal sphere of life and the
maintenance of its basic preconditions and there is a final untouchable sphere of human freedom that is
beyond interference from any public authority. So much so that, in regard to this most intimate core of
privacy, no justifiable limitation thereof can take place. But this most intimate core is narrowly
construed. This inviolable core is left behind once an individual enters into relationships with persons
outside this closest intimate sphere; the individual’s activities then acquire a social dimension and the
right of privacy in this context becomes subject to limitation.”
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“It seems to me that, with changes dictated by the context, what Didcott J said in the excerpt quoted
earlier from Case as qualified by Langa J in the same case applies with equal force to the case of the
possession, cultivation and use of cannabis by an adult in private for his or her personal consumption in
private and in the absence of children. What this means is that the right to privacy entitles an adult
person to use or cultivate or possess cannabis in private for his or her personal consumption. Therefore,
to the extent that the impugned provisions criminalise such cultivation, possession or use of cannabis,

! Bernstein v Bester [1996] ZACC 2, 1996 (2) SA 751 (CC), 1996 (4) BCLR 449 (CC) (Bernstein)
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they limit the right to privacy... Counsel for the State argued that the purpose of the prohibition is the
protection of “the health, safety and psychological well-being of persons affected by the use of
cannabis”... The impugned provisions criminalise, among others, the cultivation of cannabis in private by
an adult for his or her personal consumption in private... The impugned provisions also criminalise
possession of cannabis by an adult in private for his or her personal consumption. This is quite invasive...
In the present case, too, there is no cogent evidence supporting the notion that the use of cannabis
causes criminal behaviour or leads its users to behaving violently or aggressively.”
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“_.. there are many democratic societies based on freedom, equality and human dignity that have either
legalised or decriminalised possession of cannabis in small quantities for personal consumption. These
are reflected in an addendum to this judgment. The addendum has the name of the jurisdiction, the
legislation involved and the year in which the decriminalisation or legalisation, as the case may be,
occurred. The addendum reflects 33 jurisdictions. They include: (a) Austria where decriminalisation or
legalisation occurred in 2016 through the Narcotic Substances Act SMG - Suchtmittelgesetz of 1998; (b)
Capital territory in Australia where decriminalisation or legalisation took place in 1992 through the
Drugs of Dependence Act 1989; (c) Northern territory in Australia where decriminalisation or legalisation
occurred in 1996 through the Drugs of Dependence Act 1990; 77 High Court Judgment above n 4 para
58. 78 Id paras 85-8 ZONDO ACIJ 47 (d) Canada where legalisation or decriminalisation occurred in 2018;
(e) Chile where decriminalisation or legalisation occurred in 2007 through law 20 000.00; (f) Czech
Republic where decriminalisation or legalisation occurred in 2010 through Government decree
467/2009; (g) Portugal where decriminalisation or legalisation occurred in 2000 through Law 30/2000 -
Art 2; (h) Switzerland where decriminalisation or legalisation occurred in 2013 through The Federal
Narcotics and Psychotropic Substances Act (BetmG; SR 812.121) of 1951; (i) California where legalisation
occurred in 2016; (j) Uruguay where legalisation occurred in 2013; (k) Spain where decriminalisation or
legalisation occurred in 2015 through Law 1/1992, Art 25-28; and () New York where legalisation or
decriminalisation took place in 2014. In the jurisdictions referred to above and in others included in the
addendum, different amounts have been fixed as “small amounts”.”

TINN %Y NI2aN VOYNN N NLYNAN 27U 7NN DX NPII9X DNT 72 'MINN 09WNN N2 YR X7 ,Inu7Nna
2'1Y7 NOKY UOYAN N2 1'NAN L, Q0N WK WIN'WYT 01N WM W n779N-1R 0w 51 2nwn



1 Rubinstein House, 20 Lincoln St. i
”| 7 _ . www.gellisobrasky.com T +972 (3) 8416412
GE S, Db!"E!Sky Tel Aviv 6713412, Israel office@gelisobrasky.com F +972 (3) 9742974

DI'NY D3] W IN D'T7 7W DX¥N'D DIPNA IX DD NIYIA (1YY NIYXARY DY ,0NI2 wnnwny
MmN winw 0moon

ATA IR DPTNN ,WIN'Y W 07790 X1 K7W [91KA 2'U7 DM YUK DRIND DK XM7Y DTN 09wnn N

7V DMWY ,D'WTIN 24 2 N9IPN TWNY 10D DIPNA IWIN'WY1 RN IDIXY 1019 DIFNA 1A T Y 01Nl
ON NI'VID7 NIDTN 7¢ 'NPINN VOWNAN N2 W'D OY TNN NIPA TINY'Y 7INY |I'N 77107 VY9N
S22 T 2w 0N Y N'une NNy

PR 707 0NN D'9'YOoN NX KNP7 W' D'WTIN 24-0 NDIPN (WNY Y7 UOWNN N1, N'DIND0

“...(a) section 4(b) of the Drugs and Drug Trafficking Act 140 of 1992 shall be read as if it has sub-
paragraph (vii) which reads as follows:

“{vii) , in the case of an adult, the substance is cannabis and he or she uses it or is in possession thereof
in private for his or her personal consumption in private.”

(b) the definition of the phrase “deal in” in section 1 of the Drugs and Drug Trafficking Act 140 of 1992
shall be read as if the words “other than the cultivation of cannabis by an adult in a private place for his
or her personal consumption in private” appear after the word “cultivation” but before the comma

(c) the following words and commas are to be read into the provisions of section 22A(9)(a)(i) of the
Medicines and Related Substances Control Act 101 of 1965 after the word “unless”:

“, in the case of cannabis, he or she, being an adult, uses it or is in possession thereof in private for his or
her personal consumption in private or, in any other case,”.
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